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Mr Al-Jedda's internment may have violated UK obligations 3.4INTRODUCTION Hilal Abdul-Razzaq Ali Al-Jedda is an Iraqi national who was granted asylum in the United Kingdom in the early 1990s and subsequently gained British citizenship. In October 2004, while allegedly visiting his family in Baghdad, he was arrested and taken into British custody in Basra. In early December 2007, when the House of Lords rendered the judgment we will be analyzing here, he was still in detention on a preventive basis without charge or trial (internment) for 'imperative reasons of security in Iraq'.
1 Although these reasons have never been tested by any court in Iraq or in the UK, we will proceed -as UK courts did -on the assumption that they were sound. In fact, Mr Al-Jedda was released without charge in mid-December 2007 -oddly enough, only a few days after the House of Lords dismissed his appeal. He was also thereafter deprived of UK citizenship on the basis that doing so was 'conducive to the public good'. 2 In early 2005 Mr Al-Jedda had started proceedings in the High Court to challenge the legality of his detention and obtain a transfer to the UK. Essentially, he claimed that his detention violated the Human Rights Act 1998 (HRA) because it was in breach of Article 5 of the European Convention on Human Rights (ECHR). 3 This establishes that 'everyone has the right to liberty and security of person' and that 'no one shall be deprived of his liberty' save in some pre-determined cases enumerated in the article and 'in accordance with a procedure prescribed by law'. The Divisional Court, 4 the Court of Appeal 5 and the House of Lords all dismissed the claim and the subsequent appeals, albeit addressing at times different issues.
There are many reasons why Mr Al-Jedda's case is very interesting for international lawyers. Two will be analyzed here. First, it was one of the first human rights cases in which a domestic court had to cope with the Behrami admissibility decision rendered by the European Court of Human Rights (ECtHR) in May 2007, 6 and thus decide on the attribution of conduct of multi-national forces authorized by the UN Security Council (SC). Secondly, it touched upon NILR 2009 opposite argument that the Behrami precedent would indeed apply and render the application by Mr Al-Jedda unsuccessful in Strasbourg. The factual differences between Iraq and Kosovo, he argued, were irrelevant, and there seemed to be no significant legal difference between the two situations. This became especially evident when considering that the ECtHR in Behrami attributed the impugned act to the UN even if 'effective command of the relevant operational matters was retained by NATO '. 12 As for the second issue before the Lords -that of the displacement/qualification of Article 5 ECHR by relevant SC resolutions -Lord Bingham's leading opinion was in principle unanimously agreed by the rest of the Lords, albeit with some caveats. While Lord Rodger declared himself substantially in agreement (save obviously that his solution on the first issue would have rendered it unnecessary to dwell on the second), 13 and so did Lord Brown, 14 Lord Carswell and Baroness Hale voted in favour but expressed some discomfort in doing so. In particular, Baroness Hale underlined that 'displacing' and 'qualifying' meant two different things, and the question should be answered bearing this in mind. 15 In sum, the line of reasoning attributable to the majority of the House of Lords is that the relevant SC resolutions created an obligation upon the UK to intern someone when necessary for imperative reasons of security. 16 By any means, the resolutions at least authorized such internment. 17 By virtue of Articles 25 and 103 of the UN Charter, this provision prevailed over Article 5 ECHR, so that Mr Al-Jedda could not invoke a violation of the latter before UK courts. 18 However, while the internment was not unlawful per se, the question was left open as to which ECHR guarantees might be compatible with the internment regime, in particular for how long it could be protracted and which safeguards would apply. 19 Finally, as for the third issue before the House, their Lordships unanimously upheld the Court of Appeal's view that it was Iraqi law, and not English law, which would apply to a claim by the appellant founded on tort or delict for false imprisonment. 20 This problem falls outside the scope of the present analysis and will not be considered any further.
12. Ibid., at para. 87. 13. Ibid., at paras. 114-118. 14. Ibid 23 The applications had arisen from two different events occurring in Kosovo. Mr Behrami's two sons had been respectively killed and injured in 2000 by an undetonated NATO bomb, and he blamed French forces deployed as part of K-FOR for not having demined the area. 24 Mr Saramati had been interned from 2001 to 2002 by the order of French and Norwegian K-FOR officials. 25 In both cases UNMIK was also involved. The judgment followed a convoluted line of reasoning. The Grand Chamber initially analyzed the legal basis of the presence of K-FOR and UNMIK in Kosovo. It took into account the NATO bombing background and relevant SC resolutions, and then concluded, first, that the impugned actions were attributable to K-FOR and UNMIK. Secondly, that they were 'therefore' attributable only to the UN, and not to states contributing troops to either K-FOR or UNMIK. 26 In particular, as for K-FOR, it was held that the UN SC 'retained ultimate authority and control and that effective command of the relevant operational matters was retained by NATO'. 27 As for UNMIK, it 'was a subsidiary organ of the UN'.
28 From this attribution, it followed that the Court lacked competence ratione personae to examine further the impugned actions. First, the UN was 'not a Contracting Party to the Convention'. 29 to the Bosphorus case, 30 whenever there is a transfer of sovereignty by ECHR member states to an international organization, the presumption that Convention rights are protected by that IGO can be rebutted only if 'in the circumstances of a particular case, it was considered that the protection of Convention rights was manifestly deficient'. 31 The subsequently necessary review of acts carried out on behalf of the UN would not be admissible on the part of the Court because of the aim of the UN SC and of its 'unique' powers and prerogatives under the Charter, 32 which should not be interfered with to preserve the 'UN's key mission' in this field.
33 Doing otherwise would 'be tantamount to imposing conditions on the implementation of a UNSC Resolution which were not provided for in the text of the Resolution itself'. 34 Sari, who was one of the first commentators of the Behrami case, wrote that the ECtHR had 'asked itself the wrong questions and [had given] itself the wrong answers, but still arrived at the right result'. 35 According to him, the applications should have been deemed inadmissible because the impugned acts did not fall within the respondent states' jurisdiction according to Article 1 ECHR. 36 This does not seem to be the case. Mr Saramati's detention might well have fallen within French and Norwegian jurisdiction, mutatis mutandis, for the same reasons why Mr Al-Jedda's internment fell within UK jurisdiction, as accepted by the parties. 37 In fact, it could be argued that the Court asked itself some ill-formulated questions on attribution, pretended not to ask itself some others on relative normativity, got them all wrong and eventually reached the wrong result.
First, the Court analyzed the question of attribution as if there were a dichotomy between attribution to the UN and attribution to a member state, i.e., as if one excluded the other. This is a misconception. Nothing in principle prevents an act from being attributable both to an international organization and to a state, another international organization, or any other subject of international law. This is quite an obvious statement (at least in this abstract 30 45 Thus, when states contribute troops to international organizations (e.g., to NATO for K-FOR and to the UN for UNMIK) the criterion to establish whether there is attribution to the international organization is that of 'effective control', which requires a factual (rather than abstract) evaluation on a case by case basis. Needless to say, the ILC work on the draft articles is still at a very early stage, not having reached completion of the first reading yet. Thus, it is premature to rely solely on its authority. 46 However, there is a very persuasive body of academic opinion and state practice on which the Special Rapporteur grounded this formulation, which fairly represents the current state of the debate on the matter. 47 Applying the criterion of 'effective control' to the situation in Behrami it is evident that a difference should be drawn between K-FOR and UNMIK. While doubts may legitimately be cast regarding the latter, as a matter of fact it is not possible to speak of 'effective control' of the UN over the impugned acts by K-FOR. According to the ILC, it is straightforward that 'conduct of military forces of States or international organizations is not attributable to the United Nations when the Security Council authorizes States … to take necessary measures outside a chain of command linking those forces to the United Nations'. 48 But the Court did not really use 'effective control' as a criterion. Rather, it went through a very tortuous route. First, it blurred UNMIK and K-FOR under the common label of forces 'under Chapter VII foundation'. UNSC Resolution 1244 (1999) had operated a double delegation. On one side, it had delegated 'willing organizations and Member States … the power to establish an international security presence as well as its operational command. Troops in that force would operate therefore on the basis of UN delegated, and not direct, command'. 49 This was eventually to be K-FOR. On the other hand, the SC had delegated 'civil administration powers to a UN subsidiary organ (UNMIK)'. Hence, the latter was 'institutionally directly and fully answerable' to the SC, so that 'in principle' all its actions were attributable to the UN. 50 But this said nothing about the effective control over the impugned act in Mr Behrami's case. Secondly, Mr Saramati's internment, which concerns 46. Art. 5 of the draft articles was mentioned (but misapplied) in Behrami, supra n. 6, at para. 30. The parties in Al-Jedda agreed upon the applicability of Art. 5 of the draft articles: Al-Jedda (HL), supra n. 1, at para. 5. This exonerated their Lordships from deciding on the authoritativeness of its formulation.
47. See ILC second report, supra n. 51 The Court obviously could not use the same 'subsidiary organ' argument it used for UNMIK. Therefore, it sought to establish that the UN SC, acting under Chapter VII, retained 'ultimate authority and control so that operational command only was delegated' to K-FOR, 52 with the result that the impugned action was 'in principle' attributable to the UN. However, it is not at all clear how this could be the case, given that the 'effective control' of the actual internment in the sense of Article 5 of the draft articles on the responsibility of international organizations was clearly with K-FOR, and not with the UN. In sum, the Court arbitrarily exchanged the 'effective control' test with an 'ultimate authority and control' one, and did not provide any arguments on why this was appropriate.
Therefore, the ECtHR should have concluded at least that the detention of Mr Saramati was both attributable to the defendants and within their jurisdiction. It should thus have declared his application admissible, and then addressed the substantive question of whether there had been a violation of Article 5 ECHR. Instead, the ECtHR confusingly declined its jurisdictional competence ratione personae of the defendants.
2.2
The uncomfortable distinguishing of Behrami
According to Lord Rodger's opinion in Al-Jedda, if one had to assess the outcome of a future claim by Mr Al-Jedda in Strasbourg, it was obvious that the ECtHR would reach the same conclusion it had reached about Mr Saramati's internment in Behrami. 53 Therefore, the ECtHR would lack competence to assess UN acts and a claim under the HRA was not available to the claimant. 54 However, the majority of the Lords did not agree with his view and distinguished Behrami, albeit without an agreed common rationale for doing so. Lord Bingham held in his leading judgment that when considering the Iraqi situation 'the analogy with the situation in Kosovo [broke] down … at almost every point':
'The international security and civil presences in Kosovo were established at the express behest of the UN and operated under its auspices, with UNMIK a subsidiary organ of the UN. The multinational force in Iraq was not established at the behest of the UN, was not mandated to operate under UN auspices and was not a subsidiary organ of the UN. There was no delegation of UN power in Iraq. It is quite true that duties to report were imposed in Iraq as in Kosovo. But … it is one thing to receive reports, another to exercise effective command and control.' 58 First, he noted that it was not the UN that had dispatched the coalition forces to Iraq, nor had it established the Coalition Provisional Authority. 59 The forces had no UN mandate when they began their belligerent occupation, which formally lasted until the handing over of power to the Iraqi interim government on 28 June 2004. 60 He added: 'It has not, to my knowledge, been suggested that the treatment of detainees at Abu Ghraib was attributable to the UN rather than the US.' 61 More importantly, SC Resolutions 1511 and 1546 should not be interpreted as a delegation of power, but as an authorization to the UK to carry out functions that the SC could not perform itself. Indeed, 'it cannot realistically be said that US and UK forces were under the effective command and control of the UN, or that UK forces were under such command and control when they detained the appellant'.
62
Lord Rodger devoted most of his reasoning on this issue to a rebuttal of Lord Bingham's arguments. He argued that the factual differences between Kosovo and Iraq were on the whole legally irrelevant. First, the fact that the Multinational Force was authorized by the UN only under UNSC Resolution 1511 (2003), some six months after the Coalition Provisional Authority had been the occupying power, was irrelevant. What mattered was the legal position of UK forces at the time of Mr Al-Jedda's detention, which was analogous to that of Mr Saramati in Kosovo in the Behrami case. 63 Also, even if Resolution 1511 had not established MNF-I, it urged member states to contribute to it and spelt out a mandate for it, thereby 'asserting and exercising control over the MNF and … prescribing the mission that it was to carry out'. 64 Secondly, the difference in who was in charge of the civil administration (UNMIK in Kosovo, the Iraqi government in Iraq) was equally irrelevant to the line of reasoning in 56. ILC report 56th session, supra n. 45, at p. 109; quoted by Lord Bingham at para. 5 and also quoted (but misapplied) in Behrami, supra n. 6, at para. Behrami. 65 Most importantly, according to Lord Rodger, the 'effective control' criterion of the draft articles on the responsibility of international organizations used by Lord Bingham could not lead to the distinguishing of Behrami. The ECtHR had decided that the detention of Mr Saramati was attributable to the UN notwithstanding the fact that it was 'equally obvious' in that case that the UN was not 'involved in the particular decision to detain the appellant or in the practical steps taken to carry out that decision'. 66 Also, ' Paragraph 10 of Resolution 1546 … gave the MNF the authority to take all necessary measures to contribute to the maintenance of security and stability in Iraq in accordance with the letters annexed to the Resolution. This authorisation was essentially similar to the authorisation given to K-FOR in Resolution 1244. Notably, for present purposes, it gave specific authorisation for the MNF to undertake the task of "internment where this is necessary for imperative reasons of security".'
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Overall, there was no legal reason that could validly lead to a distinguishing of Behrami.
Faced with the alternative between Lord Bingham's construction on this point and Lord Rodger's opposite arguments, the rest of the House of Lords concurred with the former in the formation of a majority but cast some doubts. In particular, Lord Brown had some difficulty with the idea that there was no delegation of power by the SC in Iraq. It seemed to him that insofar as Lord Bingham's argument was right, it would have applied equally to Iraq and Kosovo: 'in neither country could the UN as a matter of fact carry out its central security role so that in both it was necessary to authorise states to perform the role'. 68 He was of the opinion that the only true difference between the situation in Kosovo and that in Iraq was that in the latter case the UN had not established MNF-I, nor had it ever 'assumed ultimate authority or control' over it. 69 Baroness Hale, on her part, declared herself in agreement with Lord Bingham but also agreed that Lord Brown's was the 'essential reason' for distinguishing Behrami, making it hard to understand which of the two rationes decidendi she (and, consequently, the majority) subscribed to. 70 The reason why it was so difficult for the House of Lords to find a common ground in distinguishing Behrami is that the Lords strove to make sense of this controversial decision. In fact, it might be the case that Lord Bingham and Lord Brown's combined efforts in finding differences between the situation in Al-Jedda and that in Behrami was just a pretence aimed at reaching the right legal result, i.e., the attribution of the internment to the UK. Indeed, some of the arguments set out by Lord Rodger in the first part of his dissenting opinion are clearly sound, especially when he explains why there are not any legally relevant factual differences between the two situations of K-FOR and MNF-I. Moreover, his general prediction that a claim by Mr Al-Jedda would fail in Strasbourg is probably accurate. By December 2007, the European Court had already applied its own Behrami precedent and hastily dismissed applications in at least three other cases. 73 However, their Lordships did not seem to be aware of these.
But why did the Court adopt such an approach towards Behrami? The first, obvious answer is that none of the parties had asked the House to dismiss the Behrami case, because such a dismissal would have been quite problematic: the appellant and the interveners wisely and successfully limited themselves to distinguishing it, and the defendant argued for its application. More generally, their Lordships' approach reflects the now established method of construction of HRA rights within the UK legal system, the so-called 'mirror principle'. 74 As Lord Rodger put it, 'the House, a domestic court, finds itself deep inside the realm of international law' because 'it is called upon to assess how a claim by the appellant … would fare before the European Court in Strasbourg'. 75 Similarly, Baroness Hale argued in Al-Skeini that the role of the House of Lords is that to 'keep in step with Strasbourg, neither lagging behind nor leaping ahead'. 76 However, Lord Rodger almost seems to think that a UK court should decide a HRA claim as if UK judges were sitting in Strasbourg; that is, that they should be making a necessarily speculative forecast on what that court might do if presented with the case. This goes one step too far. Section 2(1) HRA provides that courts should 'take into account' the jurisprudence of the ECtHR when 'determining a question which has arisen in connection with a Convention right'. 
In sum, there were practical, institutional and domestic legal constraints which led to the Court's decision. Indeed, their Lordships were locked into an impossible alternative. Either they had to distinguish the Behrami case on the very shaky foundations on which the majority eventually did, or they had to apply it despite their discomfort with its results. The majority of the House of Lords reached the right result when it held that Mr Al-Jedda's internment was to be attributed to the UK. In doing so, it went as far as it could in sending a subtle message to Strasburg that something was wrong in the Behrami case. It is for the ECtHR to take note of this message and consider revising its own views on the attribution of conduct to the UN and/or member states.
3.
HUMAN RIGHTS AND THE SECURITY COUNCIL
Qualifying or displacing?
Once it has been established that Mr Al-Jedda's internment was attributable to the UK, there remains to be considered the second question addressed by the Lords. Does Article 5 ECHR apply to his internment, or has Mr Al-Jedda's right to liberty been 'displaced and/or qualified' by SC resolutions authorizing the use of force by MNF-I? Despite a formally unanimous vote in favour of Lord Bingham's opinion, some Lords delivered concurring opinions which are irreconcilable with it. Furthermore, the leading opinion itself was cast in somewhat inconsistent terms. It is therefore very difficult to distil a line of reasoning common to the whole court. 'Thus there is a clash between on the one hand a power or duty to detain exercisable on the express authority of the Security Council and, on the other, a fundamental human right which the UK has undertaken to secure to those (like the appellant) within its jurisdiction. How are these to be reconciled? There is in my opinion only one way in which they can be reconciled: by ruling that the UK may lawfully, where it is necessary for imperative reasons of security, exercise the power to detain authorised by SCR 1546 and successive resolutions, but must ensure that the detainee's rights under article 5 are not infringed to any greater extent than is inherent in such detention.'
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Lord Rodger did not dwell on this issue, because his solution of the question of attribution rendered it unnecessary to do so. He nonetheless declared himself in agreement with Lord Bingham, and so did Lord Brown. 92 On the other hand, Baroness Hale and Lord Carswell voted in favour but cast a number of doubts in doing so.
Baroness Hale began with some considerations on the 'odiousness' of internment and the importance of the protection of the rule of law especially for those accused of very grave crimes. 93 She then underlined that 'displacing' and 'qualifying' meant two different things, and that the question should have been answered bearing this in mind. According to her, Article 5 was 'qualified but not displaced'. 94 Indeed, that between qualification and displacement 'is an important distinction, insufficiently explored in the all or nothing arguments with which we were presented. We can go no further than the UN has implicitly required us to go in restoring peace and security to a troubled land. The right is qualified only to the extent required or authorised by the resolution. Lord Carswell, on the other hand, started off by saying that 'where a state can lawfully intern people, it is important that it adopt certain safeguards: the compilation of intelligence about such persons which is as accurate and reliable as possible, the regular review of the continuing need to detain each person and a system whereby that need and the underlying evidence can be checked and challenged by representatives on behalf of the detained persons, so far as is practicable and consistent with the needs of national security and the safety of other persons.'
99
While he agreed in principle that there was an obligation to carry out the internment, 100 he added that such power had 'to be exercised in such a way as to minimise the infringements of the detainee's right under Article 5(1) of the Convention, in particular by adopting and operating to the fullest practicable extent' the safeguards mentioned above. 
An ambiguous line of reasoning
At first sight, one could discount the view expressed by Baroness Hale on the 'displacement' rather than 'qualification' of Article 5 ECHR as the opinion of a minority. However, her criticism rightly addresses the core weakness in the line of reasoning adopted by Lord Bingham (and the majority with him): speaking of displacement and qualification 'in one breath'. Also, the leading opinion cleverly manages to express two quite irreconcilable concepts as if they were one the consequence of the other. First, Lord Bingham set out at length the reasons why according to him the UK was not merely authorized, but under an obligation to intern Mr Al-Jedda. But in his last paragraph he abruptly recast the 'obligation' as something that the UK 'may' lawfully do, with the added caveat NILR 2009 of having to apply some unspecified compatible elements from Article 5 ECHR, or what remained thereof. 102 Nothing else was said on the matter: and one was left wondering how this could in practice be reconciled with the arguments on relative normativity energetically made before, which seemed to indicate a complete displacement (rather than a qualification) of Article 5 ECHR rights by virtue of Articles 103 and 25 UN Charter. Perhaps, the last paragraph of his judgment should be seen as mediating between the approaches of Baroness Hale and Lord Carswell on one side and Lord Rodger and Lord Brown on the other. But this is only matter for speculation. Whatever the case, the result is that the judgment is almost indeterminate: were it not for the repeated affirmation that the appellant's claim had to be dismissed, one could even have wondered if the Lords actually thought his internment was lawful. Indeed, as soon as the judgment was delivered some of the lawyers acting for Mr Al-Jedda declared in a press release that they were expecting their client 'to be on a plane home soon' because the Lords had 'in effect' told 'the UK Government' that 'one, holding our client for so long is not justified as strictly necessary and, two, in any event his important rights to due process through a hearing, proper access to lawyers, and a proper right to challenge the intelligence remain intact, and appear to have been breached.' 103 This is by definition a partial reading of the judgment, which unquestionably goes too far and refers to Baroness Hale's doubts as if they were agreed upon by the majority, which they were not. Also, the Lords only considered the issue of the legality of the internment under Article 5(1) (rather than the rest of Art. 5), therefore neither its procedure nor its factual bases. 104 In Al-Jedda their Lordships agreed unanimously upon only one thing: Mr Al-Jedda's appeal was to be dismissed. However, it still remains to be understood why Mr Al-Jedda was in fact freed shortly after the judgment was rendered, and at the same time stripped of his UK citizenship. 105 The vagueness of the judgment delivered by the Lords may have played a role in this puzzling political decision.
Furthermore, Baroness Hale correctly identified another weakness of the leading opinion when she complained that their Lordships 'have been concerned at a more abstract level with attribution to or authorisation by the United Nations [but] have devoted little attention to the precise scope of the authorisation'. 106 To answer correctly the relative normativity question of which obligations prevail, their Lordships should have devoted more time to a precise understanding of the legal framework in which the detention of Mr Al-Jedda Indeed, the combined result of Baroness Hale and Lord Carswell's concurring opinions and of the last paragraph in Lord Bingham's opinion is that at least some human rights obligations under Article 5 ECHR coexist with the obligations from UNSC Resolution 1546 (2004), rather than being completely displaced by the latter. With two 'and a half' votes, this may be deemed to be the opinion of 'half' the House of Lords. And it is correct. The point is quite simple, at least in the abstract: Article 103 UN Charter says that Charter obligations prevail only 'in the event of a conflict' between these and obligations arising from another treaty. Where there is no conflict, there is no prevailing obligation. Evidently, even interpreting obligations under UNSC Resolution 1546 (2004) in the broadest possible way, there remains at least some space of operation for certain obligations under Article 5 ECHR. A 'complete displacement' would only have occurred if, per absurdum, a SC resolution had obliged member states to indefinitely detain incommunicado people chosen at random among their adult healthy citizens who never were suspected of committing any crime. This is obviously never the case. Most of the times, the practical hurdle is precisely to understand to what extent obligations coexist. In our case, one should above all disentangle the two separate questions of the entitlement of British forces to be in Iraq from that of their entitlement to intern persons for reasons of security. The force would 'have the authority to take all necessary measures to contribute to the maintenance of security and stability in Iraq in accordance with the letters annexed' to the Resolution. 112 Indeed, the SC declared that it would 'terminate [MNF-I's] mandate earlier if requested by the Government of Iraq', and that the mandate would be reviewed at any time if the government so requested, and in any case every twelve months. 113 The mandate was renewed with Iraq's consent every year in the period under examination here. 
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory
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The same is true of the US, whose name 'Operation Iraqi Freedom' has also continued to be used as the name of MNF-I. 116 Doubts could then reasonably be cast as to the validity of such agreement. Hence, UNSC Resolution 1546 and subsequent resolutions performed at least one fundamental legal function with relation to jus ad bellum. By welcoming the institution of the Iraqi government and the agreements between it and MNF-I, the SC recognized both the former and the latter. This serves as a shield against any objection to the legality of MNF-I presence.
Humanitarian law on internment applicable to MNF-I and UK actions in Iraq
An altogether different question is which humanitarian law provisions applied from 118 This endorsement by the SC is probably sufficient to explain Lord Bingham's claim that the occupation ended on 28 June 2004. The occupying powers decided when, and how, to transmit sovereign power back to Iraq (and, crucially, to whom in Iraq); the mere declaration that this was the case and the extinction of one bureaucratic entity (the CPA) was considered sufficient by the SC to transform a hostile occupation into a friendly presence. But Article 42 of the Hague Regulations says that 'territory is considered occupied when it is actually placed under the authority of the hostile army'.
119 In theory, one should deduce therefrom that occupation only ended in the territory under consideration here (Basra) when the Iraqi government actually acquired effective authority and control over it as a matter of fact, rather than by effect of a However, even admitting that the SC had the power to declare the occupation ended, Lord Bingham is correct in saying that it was clear at the time of drafting the Resolution that some aspects of occupation law would remain in place. One possible legal reason for this may also be that the distinction between belligerent occupation and pacific occupation is fading away, as Benvenisti argues.
121
In any case, occupation law applies notwithstanding the agreement of Iraq with MNF-I. That is, it applies even when the 'occupying army' is not 'hostile' anymore. Indeed, the Fourth Geneva Convention (GC-IV) applies 'to all cases of partial or total occupation of the territory of a High Contracting Party, even if the said occupation meets with no armed resistance', 122 and in spite of 'any change introduced, as the result of the occupation of a territory, into the institutions or government of the said territory' and of 'any agreement concluded between the authorities of the occupied territories and the Occupying Power'.
123
In sum, rules of humanitarian law applicable to MNF-I are the result of the combination of three elements: relevant SC resolutions, the agreement between Iraq and MNF-I, and applicable occupation law. The letters of agreement between Iraq and MNF-I annexed to UNSC Resolution 1546 (2004) explicitly mention both the commitment by MNF-I to the Geneva Conventions and the power of internment 'where this is necessary for imperative reasons of security'. This is, of course, the language from Article 78 GC-IV, which deals with internment of protected persons in time of occupation. 124 It follows that, though perhaps not applying directly, Article 78 GC-IV is of guidance to understand the scope and limits of the power of internment granted to MNF-I. True, the guarantees of Article 78 GC-IV only apply to non-citizens, and Mr Al-Jedda was a dual UK-Iraqi citizen at the time of his internment. However, the object and purpose of Geneva Convention IV is that of protecting foreign civilians from consequences of war, on the assumption that citizens will be protected by their own domestic legal system. This may be illustrated by the fact that Article 4 GC-IV excludes from protected status those citizens of co-belligerent and neutral states who enjoy 'normal diplomatic representation in the State in whose hands they are': again, it is assumed that protection will be granted by the co-belligerent/neutral state directly. Thus, with relation to internment Article 78 GC-IV constitutes a minimum of protection which is to be expected under the international law of occupation.
According to Article 78 GC-IV, decisions on internment 'shall be made according to a regular procedure to be prescribed by the Occupying Power in accordance with the provisions of the present Convention. This procedure shall include the right of appeal for the parties concerned. Appeals shall be decided with the least possible delay. In the event of the decision being upheld, it shall be subject to periodical review, if possible every six months, by a competent body set up by said Power.'
This provision should be read together with those of the same section which deal with the procedures applicable to protected persons indicted of a criminal offence. In particular, the 'regular procedure' established by MNF-I must be devised (inter alia) in accordance with the guarantees of Articles 71-77 GC-IV insofar as they are applicable to internment. So, while in internment there will be no proper trial because the person is not charged with any offence, internees should still enjoy the right to be promptly informed of the reasons of their detention, so that they can effectively exercise their right of appeal mentioned in Article 78 GC-IV. 125 They should have the right 'to present evidence necessary to their defence' and enjoy other rights of legal assistance. 126 The International Red Cross should be granted access to interned people, and their conditions of detention should be 'sufficient to keep them in good health' and 'at least equal to those obtaining in prisons in the occupied country', including access to spiritual and medical assistance. 127 Finally, the power to intern is always temporary. The Fourth Geneva Convention provides that 'each interned person shall be released … as soon as the reasons which necessitated his internment no longer exist' and in any case 'as soon as possible after the close of hostilities'. 128 The latter is also the limit for the detention of prisoners of war. 129 As for noninternational armed conflict, interned civilians must also 'be released as soon as the reasons for the deprivation of their liberty cease to exist'. 130 A prolonged internment for an indefinite time without any realistic dies ad quem in foresight would contravene international humanitarian law. NILR 2009
'Qualified but not displaced': UK obligations under Article 5 ECHR
Pursuing to Article 5 ECHR, the UK undertook not to deprive anyone of liberty 'save in the following cases and in accordance with a procedure prescribed by law':
'a) the lawful detention of a person after conviction by a competent court; b) the lawful arrest or detention of a person for non-compliance with the lawful order of a court or in order to secure the fulfilment of any obligation prescribed by law; c) the lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing after having done so; d) the detention of a minor by lawful order for the purpose of educational supervision or his lawful detention for the purpose of bringing him before the competent legal authority; e) the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants; f) the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the country or of a person against whom action is being taken with a view to deportation or extradition.'
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The person detained has a right to be informed 'promptly, in a language which he understands, of the reasons for his arrest and of any charge against him'. 132 If she is accused of a crime, she should be brought with no delay 'before a judge or other officer authorised by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release pending trial'. 133 Even if she is not accused of any crime, she 'shall be entitled to take proceedings by which the lawfulness of [her] detention shall be decided speedily by a court and [her] release ordered if the detention is not lawful'.
134
Combining Article 5 ECHR with humanitarian law rules mentioned above, the result is as if a virtual further letter 'g)' was added in Article 5(1) to the list of allowed cases of deprivation of liberty: that of internment for imperative reasons of security in time of military occupation. This means that internment should be treated on equal terms with all other deprivations of liberty which do not involve the accusation of having committed a crime. Indeed, according to the International Red Cross study customary international humanitarian law 131. Art 136 Furthermore, obligations arising from Article 5(2) and Article 5(4) ECHR apply to internment: the person should be informed of the reasons of her internment and given a chance to appear before a judicial organ to review the legality of her detention. Also, the 'procedures' mentioned in Article 78 GC-IV should be devised in such a way to constitute a due process of law analogous to the guarantees of Article 5(3). In sum, it must be possible for the internee to challenge the existence of the 'imperative reasons of security' in front of an independent judicial organ. The point of internment is not to punish the internee, nor to be a substitute for a criminal trial when there is no evidence to conduct one. Due process must at all times be respected, both under humanitarian law and human rights law: in this respect, rather than there being a clash, there is a convergence of safeguarding provisions.
Mr Al-Jedda's internment may have violated UK obligations
The question before the House of Lords in Al-Jedda was limited to Article 5(1), namely if relevant SC resolutions on Iraq displaced or qualified it. As such, the question was ill-formulated and not susceptible of a clear answer. As Baroness Hale rightly put it, it was an unhelpful 'all or nothing' kind of question. 137 Thus, one should perhaps not be surprised by the ambiguity of their Lordships decision. Indeed, it is not just SC resolutions, but the whole framework of humanitarian law applicable to the situation in Iraq -ensuing also, but not exclusively, from UNSC Resolution 1546 (2004) -which rendered the internment of Mr Al-Jedda legitimate in principle. But this same body of law also regulated it in practice. The crucial element is not relative normativity, nor Article 5(1). The latter indeed was qualified in the sense we saw above, and Mr Al-Jedda's internment could not be deemed in violation of Article 5(1) per se. But nothing was said of the rest of Article 5. And there is no sufficient information available to evaluate whether his internment violated any other part of Article 5 or other applicable rules of international human rights or humanitarian law. For example, was he promptly informed of the reasons for his internment, as both human rights and humanitarian law provide? Was he allowed a due process of law established by the MNF-I in accordance with Article 78 GC-IV? NILR 2009 Could he challenge in a court the existence of those cogent reasons of security to intern him which were taken for granted in these proceedings? Had his detention been prolonged indefinitely for so long as to become no longer temporary (nor necessary, as Baroness Hale suggested), 138 and therefore contrary to international humanitarian law? These questions are all probably bound to remain without an answer, given that Mr Al-Jedda was swiftly freed only days after the House of Lords rendered its judgment. 139 
3.4
A conflict model: Solange and international law
We have so far advanced a model of coexistence of international humanitarian and human rights obligations to explain the legal framework of Mr Al-Jedda's internment. Indeed, this is well-suited to disentangle and explain state obligations under public international law. It is the model which should be followed by all international courts, including the ECtHR, which is called to apply the Convention as a regional subset of rules of public international law, not as an alternative framework of autonomous law. So, if presented with the Al-Jedda case, the ECtHR should accept that Article 103 UN Charter applies to all states members of the ECHR and qualifies Article 5 ECHR in the manner seen above, instead of seeking refuge in dubious arguments on attribution as it did in Behrami. However, the model of coexistence of obligations may not be equipped to answer analogous questions arising under domestic law, especially constitutional law. At the outset of the proceedings, Mr Al-Jedda sought to affirm that HRA rights were autonomous domestic rights independent of their ECHR equivalents. The Divisional Court 140 and the Court of Appeal dealt with the question, 141 and the latter applied the House of Lords precedent in Quark Fishing to the effect that HRA rights are only existent insofar as they have effect at the relevant time as ECHR rights enforceable in Strasbourg against the UK.
142 This is due to the 'mirror principle' mentioned above. 143 The matter was not the object of appeal before the House of Lords and it will not be dwelt upon here, except to mention that convincing criticism on the principle has been expressed by some scholars. 144 In fact, public international law has very little to say about how a domestic UK statute should or should not be interpreted. But one last brief remark needs to be made with relation to what we may call 'a model of conflict'. NILR 2009
The Al-Jedda judgment is a very interesting case-study on the relationship between UK courts and the ECtHR. The now established 'mirror principle' may be construed in various ways. In the extreme form in which Lord Rodger put it in his dissenting opinion, it would mean that UK judges would almost try to speculate in London whether protection will be granted in Strasbourg. This exercise would easily lend itself to creeping mistakes on the interpretation of international human rights law. Paradoxically, the somewhat less rigorous distinguishing approach followed by the majority was the only one the House could possibly adopt to send a subtle message to Strasbourg that something was wrong with the Behrami decision. It is now for the latter Court to decide whether to 'acknowledge receipt' of this message and reconsider its jurisprudence on the matter.
On the other hand, as for the question of displacement and/or qualification of Article 5(1) rights, the court never really addressed the important mattersagain mostly because of the manner in which the arguments were put before it. In this respect, Baroness Hale delivered the most acute opinion, from which all the contradictions of the judgment as a whole emerged. In fact, there was some space for the court to make the right arguments, for example by distinguishing between jus in bello (on which the court was deciding) and jus ad bellum (on which the court was not called to decide).
But perhaps it is unfair to ask of a domestic court specializing in many different and complex areas of the common law to be as crystal-clear in its international law arguments as one would require from an international court. Paradoxically, such high expectations of the House of Lords are the result of the ever increasing involvement of UK courts in matters which fall squarely within the domain of international law rather than UK law. These are all very complex matters on which there is often disagreement both in legal doctrine and in legal practice. Thus, when international judges make mistakes (as they sometimes do: Behrami docet) domestic judges should be excused for their difficulty in openly declaring that their supposedly more specialized colleagues got it spectacularly wrong.
